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After filing ourybrief to the Second Circuit in 
the above matter, we discovered a small but crucial 
printer's error on page 33. In connection with the 
Giscussion of the National Screen case in the first full 
paragraph of the text on page 33, the last word of the 
peregrapn before the parenthetical citation should be 
changed from “insured" to “insurer". 
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O> APPEAL FROM THE UN TED TAT! DISTRICT COURT 


APPELLEE’S BRIEF 


Preliminary Statement 


Defendant. Cont e! ( ualty Compan “Continen 
ta Is app ng from udgment granting plaintif 
Champion International Corporation (“Champion”), a 
recovery of $1 million, plus interest. on an “Umbrella 


Excess Third Party Liability Poliey” (the “Umbrella 
Excess policy”) (JA 447-499)* issued to Champion by 
Continental. The total Judgment awarded Chan pion was 
$1,320,139.64 (JA 305-6). 

With the consent of both sides, the trial had been 
bifurcated, Liability was tried first; thereafter, following 
a separate hearing, the Court determined the issue of 
damages and awarded judgment aceordingly (JA 99-104. 


302-4), 


* References to parts of the record reproduced in the joint 


aypendix will be designated by the letters “JA” followed by the 
page in the joint appendix. Otherwis: references to exhibits wil] 
be by exhibit number as indicated in the index to the record on 
appeal and references to other do uments not reproduced in the 
Joint appendix will be to the part of the record and pages in- 
volved ; e.g., Response to Request for Admissions p. 5 


ental itself judicially admitted that Cl pion had 
purchased defective panels from one source, Continental 
Vinyl Products Corp. (“Continental Vin ), that the Con 
tinental Vinyl! paneis had a common latent defect, and that 


all the property damage flowing from the delamination of 


ive Continental Vinyl panels installed by nm anu 
facturers in completed vehicles, is within the coverage of a 
Comprehensive General Liability Policy, issued to Cham 
pion by Liberty Mutual Insurance Company (the “Liberty 
Mutual policy”) and Continental's Umbrella Excess policy 


JA 583-8, 105-8, 156-7). 


ontinental’s Umbrella hxcess policy picked up ¢) 
( s over the $100,000 limit of liability in the Liberty, 


Mutual policy. The Continental policy indemnified Cham 


pion to a limit of $1,000,000 for any occurrence in excess of 


i 


the amount recoverable from Liberty Mutual. At the trial 
on liability, despite Liberty Mutual’s payment of the full 
underlying coverage, and despite the fact that Champion 


sustained a loss of more than $1,600,000, Continental cor 


tended that CLampion is entitled tc .n indemnification of 
absolute zero, i.e., that Liberty Mutua! should not have paid 
anything to Champion, and that Continental can wriggle 
out of its undertaking in its Umbrella Excess policy 


Continental urged as its s le and ¢ reclusive position on 


the issue of liability the thesis that the damage to each of 
the 1,400 manufactured vehicles which utilized defective 
Continental Vinyl panels was a separate occurrence. From 


this self-generated postulate that each incident of property 
eamage is a separate occurrence Continental then concluded 
Lat the $5,000 deductible in the Liberty Mutual policy 
should, by some alchemy, inexorably, be construed to apply 
separately with respect to every damaged manufactured 
product, unit by unit, and thereby cancel out Liberty Mu 
tual’s comprehensive coverage and make Continental’s Um- 
brella Excess policy an empty charade (JA 163, 302, 589). 

The bizarre thesis on which Co itinental had staked its 
all was, however, undercut by the clear and emphatic unify 
ing directive in the Liberty Mutual policy that: 


“For the purposs f det 7 ne the mit of ¢t} CON 
nal ability i} ] nronert da rh ’ ng 
the same general conditior hall b I | ia 
ir ng out of on rre! ’ Sectio) V. Limits of 
Liability Non- itive of Liabil Same Occur 
rence, Liberty M il Endorsement No. 1 JA 498 
9) 
Continental acknowledged that +) nifving t t } 
tion of the Liberty Mutual policy (JA 117-8 
Continental further acknowledged that p ‘ 
New York law, the harden which it mest cn , 
slaccte and eanclaciedic, that the ennstrection i uraee is 
the only one that fairly could be placed on tl nA 


einee Chemn ’ tion that 1] y Y ; vu ‘ , 
the lelaminatior £ thy wer ] } ‘ } 

dere ] < Y ng ror ’ ‘yy ] ey +} ‘ 

icé re | 7 ont ) T t t ‘ tn 
> ‘ g 

nterpretation, and that is all that Champ d 
to ve TA 163-5 

Gins the ssue of damages. Continental conceded that 
Champion had paid Liberty Mutual a total of $1,513,116.82 
for the settler ’ f the laims for propert mag , 
connection with t] lelamination of the defective vinyl 
cover 1 pat} ] il 1 for expense nd fees for t] tiga 
tion. ad t ent and settlement of tho lair 4 }? 
sponse to Request For Admissions, Page ! 1A 185-19 
947-8, 303).* Continental onceded that these payments 
were reasonable and were i.ade in good faith by Champior 

Continental. however. sought to convert the hearing on 
damages into a microscopic massive expl ition of 1.400 


separate tin per le through the artifice of simy lv resur 
recting its rejected position on liability that the damage 
*These payments were above the $100,000 paid out under 
Champion's underlying policy with Liberty Mutual 


t 


to each vehicle was a separate occurrence. Continental 
made plain at the hearing. that its stratagem is to frag- 
mentize the single occurrence already adjudicated in the 
hearing on liahility, and to pursue 1,400 separate trials 
with respect to each of the 1.400 vehicles, vehicle by ve icle, 
as to the point in time that the interior panels in each 
vehicle commenced to delaminate. Continental had already 
heralded, shortly prior to the hearing on damages, that it 
intended to put the Court and its insured, Champion, { 

the ineredible burden of travelling the labyrinthine road 
of resolving, vehicle by vehicle, and panel by panel, the 
mushrooming stages of delamination, with all that con- 
noted: innumerable trials. with hordes of claimant wit- 
nesses, to delve into the minutiae of the delamination proc- 
ess as it affected each vehicle (See pages 2-5 of Affidavit 
of Seymour Shainswit. filed on August 5, 1975 in opposition 
to defendant’s motion to overrule objections). 

And Continental echoed this position at the trial on 
damsges, heedless of the fact that since the damage sus. 
tained by a single vehicle was always less than $5,000, and 
in many instances just a few hundred dollars, the cost of 
travelling the road proposed by Continental would perforce 
render the policy that it issued impractical, pointless and 
illusory (JA 242-244), 

Judge Solomon ruled that it was much too late for Con- 
tinental to seek to re-try liability. Indeed, at the trial on 
liability, no contention had been advanced by Continental 
that it was not liable for any categories of specific claims 
encompassed in the total payments made by Champion. 
In any event, the Court had already determined thst the 
damage {o all of the vehicles arose from a single occurrence, 
Against the backdrop of the Court’s opinion on liability, 
Continental in effect conceded, as it had to, that the times 
of delamination were irrelevant at the damage stage of the 
ease (JA 244.946), 

At the threshold, it is well to recall that we are not 
construing a statute, but the words of an insurance policy. 
And in construing the policy, this case involves no nove] 
or unsettled question of law. Rather, we are concerned 
simply with the application of the basic rubrics of New 
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York insurance law so cogently marshalled by this honor- 
able Court in National Screen Service Corp. v. United 
States Fidelity and Guaranty Company, 2¢4 F.2d 275 (2d 
Cir.), cert. denied, 385 U.S. 958 (1966), which interdict Con- 
tinental’s self-serving semantic shadings and evisceration 
of the insurance coverage that was within the reasonable 
expectation and purpose of Champion in obtaining the 
package of Comprehensive General Liability insurance and 
Umbrella Excess Third Party Liability insurance to cover 
precisely the exposure that occurred. 


Corrected Statement of the Issues 
Presented for Review 


In the light of the actual record, the true issues are: 


1. Where the Liberty Mutual policy in its ke v section, 
the section determining the amonnt recoverable therenndcr, 
provides a unifying definitional directive that “all property 
damage arising out of continuous or repeated exnosure to 
substantially the same general conditions shall he con 
sidered as arising out of one occurrence”, is Champion’s 
position that all property damage from the delamination 
of the vinyl-covered panels is to be considered as arising 
from one occurrence, a possible reasonable construction 
of the policy? 

2. Is it the only possible construction of the Liberty 
Mutual policy that each incident of property damage. ve 
hicle by vehicle, must be tr-ated ~- subject to the ¢5.000 
deductible, despite the unifving tive, and despite the 
policy’s express rejection of a “per claim” deduetibility 
standard? 


3. Where, at the trial on liability, Continental conceded 
coverage and pinned its entire defense to the sole and ex- 
elusive contention that the damage to each vehicle was a 
separate occurrence, was the trial court bound, at the later 
trial on damages, to permit Continental to re-try liability 
and to present new contentions which it had never raised 
at the prior trial? 


6 


4. The trial court having already adjudicated, in re 

'ving the issue of liability, that all the property damage 
arose from a single occurrence, was the Court nevertheless 
required, at the hearing on damages to fragmentize the 
single occurrence and to conduct a series of trials as to 
when interior panels in each of 1400 vehicles in point of 
time commenced to delaminate? 


5. Where the internal provisions of Continental’s own 
policy indicate that Champion is entitled to recover all of 
its damages proximately caused by a single occurrence 
rooted in the policy period, was it not incumbent upon Con- 
tinental, if it desired to have its policy cover only a part 
of the damages, to insert such a limitation or exclusion of 
coverage clearly and explicitly in its policy? 


6. In urging that its policy covered only part of the 
damages flowing from the single occurrence, is Continental 
devising a limit of coverage barred by public policy con- 
cepts? 


Corrected Statement of the Case 


We do not believe that the Appellant’s presentation puts 
this Court at a proper vantage point to resolve Conti- 
nental’s appeal. Without further characterization, Conti- 
nental has presented a slanted, distorted and fraementized 
version of the actual record Among other things, Conti- 
nental suppresses the central feature that in the hearing 
on liability the parties in effect mutually conceded the facts 
constituting the framework of the issue of liability. In- 
deed, Judge Solomon complimented both sides for their 
objective streamlining of the case (JA 156-7). The entire 
transcript of the hearing on liability (JA 105-158) speaks 
for itself in underscoring the correctness of Judge Solo- 
mon’s observation, at the close of the hearing that: 


“Tue Court: I am proceeding on the basis that the 
parties, with commendable frankness, have admitted 
the facts.” (JA 156) 
Selectivity may be essential to the art of brief writing, 
but it is unfair for the Appellant to distort beyond recog- 
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nition what transpired below + submitting the case to 
Judge Solomon. The following summary, buttressed by 
precise references to the actual record. will provide tl] 
most effective correction of Continental’s ten: 
tation. 


ie 


lered presen- 


The vepeated injurious exposure to substantially 
the same general conditions 

In 1969 and 1970, Champion was engaged in the business 
of purchasing vinyl-covered panels from Continental Vinyl, 
a California company, and supplying those panels to mann- 
facturers of houseboats, house trailers, 
campers, who used those 


motor homes and 
panels to manufacture their prod- 
ucts. Champion purchased from this one source, 


Conti- 
nental Vinyl, supplies of vinyl-covered 


panels sufficient to 
meet estimated production requirements of Champion's 
customers as previously communicated to Champion. Ship- 
ments of the Continental Vinyl panels were made by Cham- 
pion to each customer as required by the customer (JA 
159, 343, 380, 399-401, 420-1, 437, 584-5) 


The Continental Vinyl panels sold by Champion to its 
customers, the manufacturers of the vehicles. had a common 
latent defect. After the vehicles had been completed, 
of the Continental Vinyl panels installed in the produets 
began to delaminate: that is, the vinyl film covering the 
panels peeled away from the underlying substrate to wl 
the vinyl film had been attached, thereby 
damage to the completed products by reason of the delam- 
ination. The bulk of the installation of the defective panels 
in completed products occurred in 1969, with a spillover 
into 1970 (JA 159, 343-4, 354-7, 364-8, 378-9, 381, 385, 397- 
400, 404-5, 420, 436 7, 439-40, 084-5). 

Complaints of delamination from the 


many 


ich 


causing property 


manufacturers and 
their customers poured in during 1969 and 1970, when 
was discovered that the Continental Vin 
away in the interiors of huge 


it 
yl panels had peeled 
numbers of completed vehicles 
(JA 159; see also, e.g., JA 308, 312-3. 399-7, 385, 397, 404 f}, 
osterous for Continental 
to blandly assert there is “nothing in the record as to when 


On this record it is absolutely pre} 
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the panels actually delaminated” (Continental’s srief, p. 
15; emphasis added). The record abundantly demonstrates 
that the Gotmmtastion occurrence is rooted in 1969 and 1970. 
Indeed, as of March 22, 1971 a total of $645,019.61 had 
already bien paid in settlement of Champion’s liability for 
some of the property damage. In addition. by March 


22, 1971 Champion had also incurred expenses totalling 


$92,565.27 for the fees and expenses of investigati ton, adjust- 
ment and settlement of claims (JA 23, 28 31-68 ); see also 
the exhibit received in evidence at the hearing on damages 
entitled “Payments made to investigate and settle claims 
of property damage arising from delamination of viry 
covered panels manufactured by Continental V iny] Prod. 
ucts Corp.” (JA 298).* Continental ignores the obvious 
fact that a delamination claim perforce preceded each set 
tlement (JA 23, 214, 247), 

Mr. Bob J. Higgins, the President of Cobra Industries, 
Inc., testified, for example, that his company had produced 
224 damaged campers and trailers from April 9, 1969 
through November 19, 1969, and Cobra stopped production 
on November 19, 1969 because of the “numerous com- 
plaints” of delamin: ati on ee 399-7, 364-8). 

Mr. William B. Caldwell, Vice-President of Nauta-Line, 
Ine., which had manufactured 260 dam: iged houseboats from 
April 3, 1969, through June 25, 1970, testified to numerous 
Ss: ions and meetings in 1970 because of the mush 
rooming delamination of Nauta-Line completed vehicles 
(JA 385). 

Mr. Richard Lyman Elder Lofgren, President of Lofgren 
Manufacturing Company, testified that all of his company’s 
191 damaged trailers were manufactured in 1969 and 1970, 
and that on June 10, 1970 Lofgren stopped using Conti- 
nental Vinyl panels in its manufacturing process because 


eCONnTVe? 


numerous delamination complaints from customers had 


* This exhibit is Exhibit 2 as listed in Stipulation dated Janu- 
are 22. 1976, and Index to the Record on Appeal. Exhibit 2 
establishes that as of February 1, 1971 , the expiration date of 
Continental’s Umbrella Excess policy, Champion had already in- 
curred settlement pay me -_ and expenses, above the Liberty Mutual 


overage, of $512.580.5 


also 


% 
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already made all too plain the magnitude of the property 
damage (JA 404-7). 

The two policies which Champion had purchased to 
provide insurance coverage, comprehensive and as an um- 
brella excess, for the precise type of property damage 
caused by an occurrence as herein described are 

1) A Comprehensive General Liability | ole: y issued 
by Liberty Mutual (listed as Exhibit 6 in the Exhibits 
Index to the Record on Appeal); and 

2) An Umbrella Excess Third P arty Liability Policy, 
issued by Continental (J.A 447-489) 


The Liberty Mutual policy was an annual policy, with an 
annual period beginning and ending on October 31 of each 
year in which it was effective, and the policy was renewed 
and in effect, without change in its provisions, during the 
entire period of Continental’s Umbrella Excess poliey.* 

The Liberty Mutual Comprehensive policy limited the 
amount recoverable for property damage caused by an 
“occurrence” to $100,000 above a deductible amount of 
$0,000 “per oceurrence” (JA 160) 

The Continental policy provided the following excess 
and umbrella coverage: 

The limit of Continental’s liability was $1,000,000 with 
respect to any one “occurrence” in excess of (a) the amount 
recoverable under Champion’s underlying insurance in re- 
spect of occurrences covered by such underlving insurance ; 
or in excess of (b) $25,000, with respect to each a 
rence” not cevered by such underlying insurance. (De: ara- 
tions, Item 3(A).) With respect to losses Sp from 
more than one “occurrence” the limit of Continental’s lia 
bility was $1,000,000 in the aggrezate for each annual 
period (Declarations, Item 3( (B)) (JA 447). 

We pause to correct Continental's misstatement in its 
brief (at p. 3) that Continental’s Umbrella Excess police 
covered a policy period from November 30, 1967 to Novem 
ber 30, 1970. In fact, upon payment of additional premiums, 


* The Liberty Mutual policy re prnapaiy in the Joint Appendix 
(JA 490-539) typifies the nature of the unde rlying Liberty Mutu 
policy provisions. 


| 
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as attested by the last two pages of the policy exhibit in 
evidence, the expiration date of the Umbrella Excess policy 
was extended to February 1, 1971 (JA 488-9). 

In the proceedings before Judge Solcmon, Continental 
conceded that the damage to the completed vehicles caused 
by the delamination of the panels constituted property 
damage covered by the Liberty Mutual and Continental 
policies (JA 163; see also JA 587-8). Continental's trial 
concession of coverage concluded its shifts and turns on 
this subject. On June 3, 1970 Continental had written to 
Marsh and MeLennan, Inc., the insurance broker, acknowl 
edging coverage.* Notwithstanding, six months later, on 
December 30, 1970, Continental filed its Answer specifically 
“den{ying] that said alleged property damage is within 
the coverage of said Umbrella Policy” (JA 16). It was not 
until the pre-trial conference before Judge Solomon on 
September 20, 1974, that Continental abandoned its pleaded 
denial of coverage (JA 94). In its trial briefs Continental 
repeated its Ko Ab si as to coverage (JA 163, 587). 

We also fill the void in Continental’s brief concerning 
Liberty Mutual’s meticulously documented role in investi 
gating, adjusting and setiling Champion’s liability for 
property damage in connection with the delamination of 
the defeciive vinyl-covered panels: Liberty Mutual had 
advised Champion, on March 5, 1970: 

“We have conducted an extensive investigation on 
the reported claims on the Continental Vinyl matter. 
It is our opinion that the value of the claim settlements 
will exceed our policy limit of $100,000, for one oceur 
rance, [sic] 

“Tt is urgent that your excess ecarr‘er be notified at 
the earliest possible date.” (JA 


(‘ontinental, in a four-way correspondence embracing it- 
self, Marsh and McLennan, Liberty Mutual and Chempion, 
was advised of the likelihood that the amount required to 


* This lette r be id been suppressed by Continental in discovery 
proceedings. See pp. 8-9, and Exhibit “C” of Cham pion’s m oving 
affidavit for an order ‘ompelling Continental to produce docu- 
ments (Document No. 44 in the Index to the Record on Appeal). 
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settle the claims on the Continental Vinyl occurrence would 
exeeed the amount recoverable by Champion under the 
Liberty Mutual policy; and Continental agreed to Cham 
pion’s employment of Liberty Mutual to continue to investi- 
vate and settle all such claims (JA 70-4, 308-9; see also 
Judge Solomon’s finding, JA 303). 

Liberty Mutual, utilizing its own p rsonnel, as well as 
ov.side appraisers, inspected and appraised the damage 
to each completed vehicle (JA 214, 217). Liberty Mutual 
prepared and maintained an accounting volume, keyed to 
each manufacturer of damaged vehicles (JA 214), entitled 
“Payments Made to Investigat and Settle Claims of Prop 
erty Damage Arising from Delamination of Vinyl-Covered 
Panels Manufactured by Continental Vinyl Products 
Corp.” (listed as Exhibit 2 in the Index to the Record on 
Appeal). 

In said Exhibit 2, Liberty Mutual meticulously recorded 
and tabulated all claims which it settled on behalf of 
Champion by identifying each person who received each 
payment, specifying the date of issuance and the number 
of each check through which each payment was made and 
stating the amount of each payment. In separate schedules 
of this exhibit, Liberty Mutual provided similar itemization 
for each outside appraiser who had received payments for 
services rendered in connection with the investigation and 
settlement of the claims. 

The format of Exhibit 2 is set forth in the S« hedules an- 
nexed to Champion’s Answers to Continental’s Interroga- 
tories (JA 30-68). That format was uniformly followed 
by Liberty Mutual in its pr riodie reports summarizing set 
tlement payments (JA 312-336). | ontinental conceded that 
Liberty Mutual’s fee of 15 percent of the sums paid in set 
tlement and of allocated expenses in investigs ting, adjust 
ing and settling the claims, is a reasonable fee (JA 213). 

Continental also conceded that, over and above the 
$100,000 paid by Liberty Mutual under its poliev and the 
$5.000 deductible, Champion paid Liberty Mutual a total 
of $1,513.116.82 for the scttlement of the claims for prop- 
erty damage in connection with the delamination of the 
defective vinyl-covered panels and for expenses and fees 


for the investigati tlement of those 


in\ y ! of 1 
claim JA 303: sex J 89-195 and 247-8). Conti 
nental conceded that tl e pa nt reasonable and 
were made in goo aith by ¢ on. The ere made 
for the purpose of lin t Champion he 
eause of the defe ( anels which Cham 


pion had acquired from Continental \ JA 303) 

At the trial on liability, ( pion filed th the Court, 
as pari of the record, the deposition ) a manufacturers 
of damaged vehicles who had 1, in their units, th 
defective Continent Vinyl invl-eovered ponels which 
they had purchased from Champion. We refer to the 
depositions of Cobra Industries, Ine Nauta-Line, Ine., 
Lofgren Manufacturing Company, Ra o Trailers, Ine. 


and Riviera Manufacturing Co. Ih TA 337-445). 

These five dep tions pla l v rol n effecting the 
accord of the parties, at th rial of liabilitv, that there 
was no d snut vith es ct ( iting the 
framework of the ssu 0 il t JA 155) The five 
depositions pt ded cone ] trations of 
the 1 ] SOT } Oo the onerat é 
facts cont or { J 155 Each of 
t] ( nui ! hich 
had manu I a lentified by 
init numbe depo 
sitions. | ( ! I t ( ective 
panel | unl | t n ft] police 
period of tl Fixe I h manufacturer 
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] } } | \ ual no 
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The { sitio | dicate for a hedrock 
oen? nto , that 


property 
damage flowing trom t! | natio tastrophe, five of 


posure it 


‘ontinental 


Umbrella Excess policy. Trial Exhibit 2 establishes, 
vis-a-vis settlement payments involving units manufactured 
by these five customers of Champion, the following finan 


cial computations: 


{mount Paid Amount Paid 
Settlement in A 1 
Manuf r f Claims } ° t 


Cobra Industries, In $ 361.116.54 $ 7,531.75 $ 368,668.29 
Nauta-Line, Ine 338,791.91 7,456.79 346,248.70 
Lofgren Manufacturing 

Company 124,119.03 1,945.86 134,064.89 
Rancho Trailers, Ine 145,983.97 2,451.35 148,435.32 


Riviera Manufacturing 
Co. Ine 45,702.97 1,189.99 tf 


5.000 deductibl. 105 


¢ 939 
Pui Unallocated 

Expenses** 14¢ 
GRAND Tora! $1,080 


© Alle ted Exy SPS re thos mi it itsi pp s f 
services in connection with the investigat ind settlement « ! 

** “Tnallocated Expenses” are those amounts (15% of the sum of rm 
expenses) which were paid to Liberty Mutual for their services in 


\ccordingly, since these five depositions already estab- 
lished payments in excess of the Continental policy limits, 
there was no need for Champion to obtain superfluous and 
unnecessary additional testimony encompassing additional 
liability for property damage because of the defective vinyl 
covered panels beyond the figure of $1,080,183.68 already 
laid bare on the record before Judge Solomon. In any 


event, it may be pertinent to observe that, as reflected in 


Trial Exhibit 2, Liberty Mutual, on behalf of Champion, 


paid out, in settlement of property damage claims involv 


ing damaged units produced by a sixth manufacturer, All 
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ette dated May 6 
1970, that it and ( ) ment on a position 
that all these « tute « occurrence,” (JA 8&5). 
Liberty Mutu ad Continental’s specious thesis 
( \ppe lant’s Brief, p. ¢ that it, L erty Mutual. should 
agree to arbitrate ( mpion’s rights under its ] mbrella 
Excess po \ { i As | ert Mutual cor 

po Lo ;A 8 ’ 


irance problem 


| _ the retro 
spe e ( et submitted at 
ol S) that this detail 
y | vy ) ' f} f ¢ pect ty the 
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Nor dos t ma f ( tinental to urge (Appel 
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SOMmenow required 


erty Mutual 


had hose; mo ) 1 oO rations and to pay to 
( impion the fy Inde ng coverage T e certainly 
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ld } hes loomed to « if 

We respectfully submit that on the actual record of this 
case, and on t} onelu evidence o policies them 
elves. thers ota ip of justification for ¢ mntinental’s 
pe e that ©} pion 0 | ( ut / we thing. 
The poliey ] ¢ | Mutual’s Comprehensive 
General Liability pol rf | by the unifying defini 
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tional directive that al] property damage from the delami 


le d 
nation of the Vin} ] covered panels is to be eco; lered 
arising Irom one occurrence, e that damage arose out 


ol continuous or repeated exposure to s ibstantially the 


same general conditions, compellingly underscores the pro 
priety of the construction which Liberty Mutual placed 
upon its own standard policy in fulfilling its insurance 


iigation to Champion. As a matter of law, Liberty Mu 
tual could not have done otherwise. 

Further, the actual provisions of Continental’s own un 
dertaking in its Umbrella Excess Third Party Liability 
pohey, pose a further insuperable barrier to Continental’s 


urgings that its own policy can be eviscerated beyond re 
cognition so as to render virtually illusory the coverage 
for which Champion had paid premiums. Indeed, Con 
tinental, in its brief, has Virtually suppressed the text of 
ts own policy, and has provided only a limited ex lanation 
of the Liberty Mutual policy. We believe that the following 
exposition does more exact justice to the texts of bot] 


policies 


The Terms of Liberty Mutual's | nderlying Comprehensive 
General Liability Policy 
L herts Mutual agreed to pr vide C} ampion with prop 


erty damage liability coverage as follows: 


“The company will pay on behalf of the insured all sums 

which the insured shal] be legally obligated to pay as 
damages because of . . property damage to which this 
policy applies, caused by an occurrence . . . but the 
company shall not be obligated to pay any claim or 
judgment . after the applicable limit of the com 
pany’s liability has been exhausted by payment of 
judgments or settlements.” (JA 491) 


Pursuant to 3(B) of the Declarations, the limits of lia- 
bility were stated as $100,000 each occurrence and $200,000 
argregate (JA 490a). An endorsement, Endorsement No 
8, provided for a deductible amount of $5,000 per “occur 


rence” (JA 510-11). The printed form of Endorsement 
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“(b) Per Occurrence Basis—If the deductible is 
on a “per occurrence” basis, the deductible amount 
applies under the Bodily Injury Liability or Property 
Damage Liability Coverage, respectively, to all dam- 
ages because of all bodily injury or property damage 
as the result of any one occurrence.” (Emphasis sup- 
plied). (Liberty Mutual policy, Endorsement No. 8). 
(JA 510) 


The Liberty Mutual policy included the following Defi- 
nitions: 


“ 


‘occurrence’ meaus an accident, including injurious 
exposure to conditions, which results, during the policy 
period, in bodily injury or property damage neither 
expected nor intended from the standpoint of the in- 


sured; 
a 7 » 


““ 


‘damages’ includes . . . damages for loss of use of 
property resulting from property damage; 
° * * 
““property damage’ means injury to or destruction 
of tangible property.” (JA 493) 


The broad definition of “occurrence” as “ineluding in- 
jurious exposure to conditions” connoted that the “injuri- 
ous exposure” could take place over an extended period of 
time—instead of all at once. Exposure to “conditions” 
resulting in property damage may continue for days, weeks, 
months or even years. Accordingly, the Liberty Mutual 
policy also provided that where, as here, Liberty Mutual 
has paid to “hampion its $100,000 per occurrence limit for 
property damage arising out of continuous or repeated 
expusure to substantially the same general conditions, 
Hiberty Mutual has no further liability in subsequent 
policy periods for additional loss resulting from the oc- 
currence: 


“If the same occurrence gives rise to . . . property 
damage which occurs p»rtly before and partly within 
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the policy period, the each occurrence limit and the 
applicable aggregate limit or limits of this policy shall 
be reduced by the amount of each payment made by 
the company with respect to such occurrence under a 
previous policy or policies of which this policy is a 
replacement” (Endorsement No.1). (JA 499) 
In short, $100,000 is the maximum limit of Liberty Mutual’s 
iability even if part of the daniages in question arose in 
its first policy period (10/31/68 to 10/31/69) and part of 
the damages arose in its second policy period (10/31/69 to 
10/31/70). (JA 159, 161)* 

The Liberty Mutual policy also explicitly recogniz 
that as the result of any one occurrence, Champion was 
entitled to coverage for its liability for all damages sus- 
tained by one or more person: or organizations as the 
result of the injurious exposure to conditions: 

“Coverage B—The total liability of the company for 
all damages because of all property damage sustained 
by one or more persons or organizations as ine result 
of any one occurrence shall not exceed the limit of 
property damage liability stated in the declarations 
as applicable to ‘each occurrence’.” (Section IV, Limits 
of Liability.) (JA 492) 

Even if th. Liberty Mutual poliey had said nothing more 
than the provisions quoted above, the expansive definition 
of an occurrence in a comprehensive general liability pol 
icy, when coupled with the rejection of a “per claim” de- 
ductibility standard, and the other provisions cited, would 
by themselves suffice to support a reasonable reading to 


* Continental’s brief (e.g., p. 5) seeks to construct an air of 
mystery as to “how many of the annual Liberty Mutual policies 
must respond”. The short answer is that Liberty Mutual’s obli- 
gation under its two policies spanning the period of October 31. 
1968 to October 31, 1970 was to pay $100,000, the amount of the 
underlying limit on account of the single occurrence. That limit 
had been reached and paid during the period of tse Umbrella 
Excess policy; and there is no justification for Continental’s ob 
fuseating vapor with which it seeks to envelop Champion’s in- 
surance rights. 
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which Champion is entitled as a matter of law, that con 
tinuous or repeated exposure to substantially the same 
ceneral conditions constitutes a single occurrence in the 
circumstances of this case. 

The Liberty Mutual policy, however, leaves no room for 
doubt as to the propriety of the construction which Liberty 
placed upon its own standard policy. In its key section, 
he section determining the amount recoverable thereunder, 
the Liberty Mutual policy provided, in terms and in lan- 
enage that leave no room for quibble: 


“For the purpose of determining the limit of the com- 
pany’s liability... all... property lamage arising 
out of continuous or repeated exposure to substantially 
the same general conditions . .. shall be considered as 
arising out of one occurrence.” (Section TV, Limits of 
Liability ; Non-Cumulative of Liability—Same Occur 
rence, Liberty Mutual Endorsement No. 1.) (JA 498-9) 


Applying the Liberty Mutual policy provisions* to our 
record: 


a) the “injurious exposure” resulting in property 
damage has been the installation of defective vinyl- 
laminated plywood panels in completed products manu- 
factured by others; 


b) the “conditions” to which the property suffering 
damage has been exposed are the de fective panels 
manufactured by Continental Vinyl which inexorably 
delaminated following installation; and 


ce) all diminution in value (property damage) result- 
ing from the continuous or repeated installation by 


* Indeed, every pertinent provision cries out against Continen- 
tal’s thesis that the Liberty Mutual policy can be contorted into 
equating each incident of damage to a vehicle with a separate 
occurrence. The entire thrust of the Liberty Mutual policy, from 
its opening declarations as to the coverage for property damage 
liability “caused by an occurrence”, through all of the ensuing 
definitional provisions, capped by the unifying definitional diree- 
tive. makes it crystal clear that an “oceurrence” is defined as the 
cause of property damage, and not as each incident of damage, 
unit by unit. 
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manufacturers in a completed product (exposure) ot 
defective panels manufactured by Continentel Vinyl 
which inexorably delaminated (substantially the same 
general conditions) constitutes property damage aris 
ing out of one occurrence within the meaning of the 
Liberty Mutual policy. 


The Terms of Continental’s Umbrella Excess 
Third Party Liability Policy 

Continental’s brief restricts itself essentially to two 
eryptic references to the Continental policy. Continental 
refers to paragraph 3 of the Insuring Agreements, whi 


under the heading “Policy Period-Territory”, recites: “This 
policy applies only to occurrences happening during the 
policy period anywhere in the world.” (JA 449). And 
then we are favored simply with Continental’s fragmen- 
tary recital of the definition of an occurrence (Continen 
tal’s brief, p. 35). We believe that the other poliey pro- 
visions have been omitted from Continental’s brief be 
cause they militate against Continental’s ar 
Continental’s Umbrella Excess policy, in Insuring Agre¢ 
ment No. 1, indemnified Champion for all sums which 
Champion became obligated to pay 


“for damages, direst or consequential, and expenses, 
all as defined by the term ‘ultimate net loss’ on ac- 


count of, 
“Property Damage; or 


“caused by or arising out of each occurrence.” (JA 448). 


The Continental policy, in Definition number 7, defined 
“Ultimate Net Loss” as follows: 


“7. Ultimate Net Loss 
“The term ‘Ultimate Net Loss’ shall mean the total 
sum which the Insured or any company as his 
insurer becomes obligated te pay by reason of 
Property Damage .. ., either through adju 
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dication or compromise, and all sums paid for 
expense, . . . in respect to litigation, settlement, 
adjustment and investigation of claims and suits 
Which are paid as a consequence of any occurrence 


covered hereunder .. .” (JA 451). 


The term “occurrence” was defined as: “[AJn event or 
continuous or repeated exposure to conditions which unex- 
pectedly causes . . . physical destruction of tangible prop- 
erty ... during the poliev period. All such exposure to 
substartially the same ger. ral conditions existing at or 
emanating from each pr-imises loeation shall be deemed 
one occurrence.” (JA 468). 

Paragraph 10 of the Conditions of the ( ‘ontinental policy, 


under the heading “Toss Payable,” provides: 
: ] 


“Liability under this policy with respect to any occur- 
rence shall not attach unless and until the Insured, or 
the Insured’s underlying insurers, shall have paid the 
amount of underlying limits on account of such oceur- 


rence.” (JA 456) 


Under the terms of an endorsement to Continental's 


policy, it was agreed by Continental that 


“in the event of loss for which [Champion] has cover 
age under [underlying insurance], the excess of which 
would he recoverable hereunder. except for terms and 
conditions of this policy which are not consistent with 
the underlying, then. notwithstanding anything con- 
tained herein to the contrary, this poliev shall be 
amended to follow the terms and conditions of the 
applicable underlying insurances jn respect of such 
loss” (Endorsement No. 17).* (JA 487) 

*In a footnote at page 16 of its brief, Continental refers to 
Endorsement No 17, and seeks to shrug aside this provision. 
Plainly, Endorsement No. 17 reinforces that Champion is en- 
titled to a broad and liberal construction of the policy provisions 
to fulfill its reasonable expectation and purpose in purchasing 
a comprehensive and umbrella excess policy. Continental’s nie- 
gardilv reading of the insurance policies does violence to the 


manifest import of the policies as a whole, including Endorse- 
ment No. 17. 


All in all, the internal provisions of Continental’s Um 
brella Excess policy fortify the oa eng below. Indeed, 
as demonstrated in Point I, infra, the Continental policy 
Lrovisions omitted in Continental’s presentation disable 
Centinental from unilaterally rewriting its policy and add 
ing an absent limit of coverage. 


Continental’s Brief Is Replete With Factual Errors 
and Distortions 


As ve have seen, and as was twice confirmed by Judge 
Solomcn in his two opinions (JA 163, 302), Continental, 
at the rial on liability, had restricted itself to a solitary 
and exclusive thesis that the damage to each vehicle was 
a separate occurrence. Continental waived and ahandoned 
any other contention. Jndeed, it offered no evidence in 
support of any other contention. Now, uncomfortable with 
the position on which it had staked its all in litigating lia 
bility, Continental has opted to construct an inworthy 
facade of false or inconsequential statements and innuen 
dos, heedless of the fact that all too often Continental's 
own statements in the proceedings below belie its presenta- 
tion on appeal. A few telling illustrations will suffice to 
spotlight the degree to which Continental’s brief is in head 
long flight from the actual record. 

1. In the proceedings before Judge Solomon, Contine? 


s counsel explicitly stated (JA 236-7): 


“Mr. Hart: * * * Jt is the view of the defendant 
in this case [thlat the time when these panels were 
purchased by Champion. the time whe they wer 
sold hy ¢ hampion, the time when they were put into 
the vehicles, all of those thinas are i raterial to thy 
determination of liabil ity here, Yo ir Hor or has dis 
agreed with us on that. 

‘Tue Court: I don’t know how I have disacreed. 
In what way, Mr. Hart? I just said that in mv view 
it was one oceurrence, which seems to confirm your 
contention that the material which you now request 
is immaterial. 
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‘Mr. Harr: If your Honor so holds we will go on, 
I don’t need to have the information. I believe that 
you Honor’s last statement, leaving out the conclu 
ion that vour Honor found in your opinion, is in 
deed the position taken by the defendant. We regard 
those facts as being immaterial.” (Emphasis added). 


1" ‘4° } 


Against the backdrop of Continental’s position below, 
we fail to see what Continental hopes to a ‘complish by 
trading on the archeology (Appellant’s brief, pp. 7-8) 
that prior to trial Continental had plagued | 
with harassing discovery requests that Champion assem- 
ble its voluminous sales invoices and other evidentiary 
minutiae with respect to its transactions with its cus 
tomers. To us it had seemed clear that Continental was 


pressing for this microscopic dissection in order to delay 


J 


for as long as possible the trial on the issue of liability. 


erally mouths to assembling all of this 


data for inspection by Continental’s counsel. Continental’s 


counsel, for months, had the opportunity to review this 


material, and spasmodically exercised its discovery priv 
ges (JA 102). 


In the proceedings before Judge Pollack, who conducted 
a pre-trial conference to accommodate Judge Stewart, to 
whom this case was originally assigned, we took strong 
exception to Continental’s harassing discovery tactics 
Juda Pollack, however, was of the view that since he was 
not going to be the trial judge, he deemed more orderly 
procedure for us to make available to Continental the 
minutiae which it requested, even if it were to play no role 
\ ld 


4] 


in the case. The necessity for this mountain of data cou 
he determined at trial, according to Judge Pollack, con 
tingent upon the positions being advanced at trial. The 
short of it was that when we came to trial, and Continent: 
could no longer badger Champion with meaningless dis 


covery, all of the morass with respect to sales of the panels 
hy Continental to its customers was eliminated from the 
trial. At trial, Continental and its counsel presented as 
their entire positi nm, so corre etly described in Judge Solo 


’; opinions of Mav 1, 1975 (JA 163) and October 3 
} h 


1975 (JA 302), the solitar The is that each ma if 
vehicle whicl itilized defective panels as a separa ) 


currence, abandoning all other argument 


In this setting, there is absolutely no I a | ( 

nental’s brief to make inflammato (and false 
dos that Judge Solomon was somehow precluded 
determining the issue of liability in the absence o 
minutiae whicl Continental itself has repeat dd] ‘OT 
are immaterial to the lial ility question. 

2. Continental’s isolated remarks (Appellant’s Bri 
». 8) eoncerning the pre-trial conference before .] 
Solomon are meaningless—and incomplet ly 
Champion proposed the separate trial on liability (JA 
98-9): and when Continental’s counsel had indicated that 
the issue of liabilit omehow depended on its reé 
ng the massive sales records, Judge Solom« te pro 


September 20, 1974 pre-trial conferencc 


“Mr. Hottanp [Continental’s counsel]: Ss 
he able to present all issues to the Court, we |] 
reviewing, in addition to the claims of Liberty Mutual 
who adjusted the loss, we have been looking at 
record of the sales. 
“THe Court: You think it is necessary to 
ach and ever) invoice in order to be able te nde 
stand the legal issues involved in this ease 
“Mr. Hotianp: I’m inclined to believe tl] 
“THE ( RT: I don’t think so....” (JA 97-8 
Continental had acknowledged to Judge Solomon, at 
pretrial, that it was virtually finished with its revi f 
Liberty Mutual’s settlements of the da ( s (JA 
97,101). And, as noted, at the trial of liability, the o 
ative facts were conceded; and later, at the hearing 
damages, the reasonableness and good faith of the sett] 
ment payments were conceded, and this concessior yas 


reflected in Judge Solomon’s findings (JA 303). 


3. Continental’s Brief (at p. 15) makes a half-hearted 


(and astonishing) suggestion that there is nothing 


ere 
' 


record to support Judge Solomon’s findings 
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that Champion had purchased all the defective panels 
froin Continental Vinyl. Suffice it to say: 


+] thi } 


In connection 
earing on liability, (o1 tinen;, . in its own recital 
of the facts, had identified Continental V nv! as the source 
(JA 583-6). Continental ace ‘pted, without quibble or chal 
lenge, Judge Solomon's summary of the core facts, at 
the outset of the aring, which reflected Continental’s 
concession (JA 106). Continental's judicial admission w 7s 
conclusive. For purposes of the trial on liability, “the 
fact is thereafter to be taken for granted; so that the yne 
party need offer no evidence to prove it, and the other is 
not allowed to disprove it... The vital feature of [Con 
tinental’s] admission is the prohibition f any further 
cispute of the fact”. 9 Wigmore on Evidence [Third 
Edition ] 2088, 2590. See also the landmark case of 


Oscanyan \ Arms Ce. 103 U.S. 261. 263, °6 L.Ed. 


1881). (Any fact admitted by counsel “may be the 


539 
ground 
of the court’s procedure. equally as if established bv the 


fearest proof”); and Hill v. F.T.C.. 124 F.2d 104, 106 
(oth Cir. 1941). Tt therefore ill becomes Continental to 


suggest an erasure of its own judicial admission which 
contributed to the Court’s findings of fact. 

Furthermore: Continental itself, at the trial on liability, 
put into evidence JA 155) Champion’s responses to inter- 
rogatories which were replete with documentation (JA 
70-87) corroborating the identification of Continental] 
Vinyl as the manufacturer of the defective vinyl-covered 
panels (JA 29). And, if more need be said, we quote from 
the depositions of ( hampion’s customers: 

Mr. Lofgren, President of Lofgren Manufacturing Com 
pany, testified: 

“Question 10. If your company purchased the viny] 
laminated plywood panels which were installed in the 
products manufactured by it and identified in Sched- 
ule “A,” state the name of the company from which 
your company purchased those panels. 

“A. Continental Plywood—what is their true name 

originally, we purchased directly from Continental 
Vinyl Products Corporation; and, then, just prior 


Trailers, Ine. 


problem, we tarted buving 


tal had set them up as a distributor: authorized di 


tributor. 


“Question 1%. State whether the vinvl-laminated 
plywood panels installed by vour company in the 
products identified in Schedule “A” were delivered 
to your company in bundled packages or cartons 
Wil } aent d the manutacturer of those bo rad 


and, if so, state the company so identified as the 
manufacturer of those boards 

“A. Iam not sure if each bundle had 
nating “Continental Vinyl,” but they were sold to us 
ivered and involeed by Continental Vin l; 
later, by U. S. Plywo. 1 for Continental Vinvl.” (JA 


a tag, desig 


] 
ny lo 
and tit 


Similarly, Mr. Ralph H. Lang, President of Rancho 


testified : 


“(). 70. If your company purchased the vinvi-lam- 
inated plywood panels which were installed in the 
products manufactured by it and identified in Sched 
ule A, state the name of the e npany trom which vo 


company purchased those panels. 

“A. The name of the company is U. S. Plywood 
1968 South 2nd West in Salt Lake City. 

“Q. 11. State whether the vinyl-laminated plywood 
panels installed by your company in the products 
identified in Schedule A were delivered to vour con 
pany in bundled packages or cartons which identified 
the manufacturer of those boards; and, if so, state 
the company so identified as the manufacturer of those 
boards. 

“A. 'Tucy oceurred in cartons. I believe they were 
cardboard cartons. They said “Continental Vinyl” on 
* (JA 420-1). 
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163-5). Appellant’s brief, 
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references to applicable decisional law are cut out of ap 
pellant’s treatment. In our ensuing presentation ef the 


law, we shall fill the void in appellant’s surgery. 


POINT I 


Champion’s position that all property damage from 
the delamination of the vinyl-covered panels is to be 
considered as arising from one occurrence, is clearly a 
reasonable construction, fortified especially by the Lib- 
erty Mutual policy’s unifying definitional directive. Ac- 
cordingly, under all the applicable authorities, Cham- 
pion must prevail, 

Continental’s position is hinged to a tortured con- 
struction that there were 1400 separate occurrences, 
with each damaged vehicle subject to a $5,000 deduct- 
ible. Continental’s thesis makes a mockery of the 
package of Comprehensive Genersi Liability insurance 
and Umbrella Excess Third Party Liability insurance. 
Accordingly, under all the applicable authorities, Con- 
tinental cannot «°) zgle out of its clear undertaking in 
its Umbrella Excess policy. 

In general, Continental’s brief to this Court engages in 


futile esoteric semantie exercises in seeking to find a non 


existent erasure of coverage, 3ut Conti.cntal’s groping 
for an arcane misconstruction of policy provisions is halted, 
n limine, with the unifving definitional directive in the 


Liberty Mutual policy that: 


“For the purpose of determining the limit of the 


s 


company’s liab...ty...all... property damage arising 


J 


out of continuous or repeated exposure to substantially 
the same general conditions ... shall be considered as 
arising out of one oceurrence.” (JA 498-9). 
This provision, which, moreover, brings within its orbit 
“substantially” the “same general” conditions, is concededly 
“the basic provision” controlling the construction of the 
Liberty Mutual policy (JA 117-8, 140-1). It alone is so 
dispositive in rejecting Continental’s bizarre and incredible 


reading of the Liberty Mutua! policy that we need not 
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When that condition is not satisfied the rule is to choose 
the coustruction most favorable to the insured. 

4. The criterion for construction of a business liability 
insurance policy is a broad and liberal ints ‘rpretation to 
fulfill the nauk expectation and purpose of the busi- 


nessman in entering into and relying upon such a special 
ized business policy. 

5. All of these canons of construction in favor of an 
insured have special vigor when applied to a broad policy 
such as “a Comprehensive General Lial lity” policy and 
an “Umbrella Excess Third Party Liability” policy. 

In National Screen Service C orp. v. United States Fidel 
ity and Guaranty Company, 364 F.2d 275 (2nd Cir.). cert. 
den, 385 U.S. 958 (1966), these principles of New York 
law were forcefully invoked by this Court: 

“{I]n construing the specialized business poliey fa 
comprehensive general liability policy] with whien we 
are concerned ... [the] measure is that enunciated 
in Tonkin v. California Insurance Company of San 
Francisco Inc., 294 N.Y. 326, 329. 62 N.E Za 215, 216. 
160 A.L.R. 944 (1945), in which the Court of "App eals 
said, ‘We know of no better guide in a situation of 
this sort than “the rez onable expectation and purpose 
of the ordinary busine sman when making an ordi- 
nary business contract. 

* * 7 

“In Sineoff v. Liberty Mutual Ins. Co., 11 N.Y.2d 
386, 231 N. v4 8.2 d 4 3 183 N. E. 2d 899 (1! 62) the New 
York Cou.t of Appeals held that where there is an 
ambiguous word in an insurance policy the burden 
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which the defendant insurer must carry is to show 
that the construction it urges is such ‘that it would 
be unreasonable for the average man reading the pol- 
icy to conclude’ that a meaning other than that nreed 
by the insurance company was possible and ‘that its 
own construction was the only one that fairly could 
be placed on the policy.’ 230 N.Y.S.2d at 16. Thus, 
it would seem that in New York the insurance com- 
pany can avail itself of the plain meaning rule only 
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in those cases where ‘such a definition was the only 
one that could “fairly be placed thereon.”’. (Empha 
sis in original.) 230 N.Y.S.2d at 15. See also Hartol 
Products Corp. v. Prudential Ins. Co., supra, 290 N.Y. 
at 49-50, 47 N.F.2d 687. The appellant [insurer] has 
not met that test in this case. 


* * * 


“The rule would seem to have special vigor when ap- 

plied to a policy such as the one involved here which 
is by its own terms denominated a ‘comprehensive 
general liability policy.’ Cf. Sincoff, supra, 230 N.Y.S. 
2d at 16 * * *” (364 F.2d at 278-80) 

In National Screen, supra, this Court 1nieo. that the 4rm 
concepts of New York insurance law weve so strong iat 
the Second Circuit was constrained to «ui in favor of the 
insured, despite the fact that the Ninth Cireuit, on a set of 


facts virtually identical to. those in National Screen, had 
; Feat aes INGWere 2. : 

decided in favor of the-+# > (364 F.2d at 280). 
Indeed, if anything, the National Screen opinion under 


stated the ever increasing emphasis with w licn the courts 
of New York have given renewed reaflirmations of the prin 


ciples so cogently marshalled in National Screen, supra. 
Any and all ambiguities must he resolved in favor of the 
insured, namely, Champion. Brona Savings Bank v. Wei 
gandt, 1 N.Y.2d 545, 551-2 (1956): Sincoff v. Liberty Mutual 
Fire Insurance Co., 11 N.Y.2d 386, 390-1 (1962); Tonkin v. 
294 N.Y. 326, 328-9 (1945); Hartol 
Products Corp. v. Prudential Insurance Co., 290 N.Y. 44, 
49-50 (1943). 


“{T]nsurance contracts, above all others, should be clear 


California Insurar Ce Co. 


and explicit in their terms. They should not be coucned in 
language as to the construction of which lawyers and 
courts may honestly differ. In a word, they should be so 
plain and unambiguous that men of average intelligence 
who invest in these contracts may know and uiderstand 
their meaning and import.” Bronx Savings Bank, supra; 
Hartol Products Corp., supra; Janneck v. Metropolitan Life 
Insurance Co., 162 N.Y. 574 (1900); Lumbermens Mutual 
v. Pound Ridge, 362 ¥.2d 430 at 432 (2nd Cir. 1966). 
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It is simply not enough for an insurer, like Continental 
here, to contrive a narrow construction of what constitutes 
an “occurrence” through a web of self-serving semantic 
shadings, obliteration of a unifying definition, and evis- 
ceration of the insurance coverage that was within the 
reasonable expectation and purpose of Champion, unless 
Continental’s construction is the only one possible. Nothing 
is clearer in New York law that if any construction favors 
Champion, even though not the only construction, Cham- 
pion must prevail. Sincoff v. Liberty Mutual Insurance 
Co., supra; Hartol Products Corp., supra; Datatab, Inc. v. 
St. Paul Fire and Marine Insurance Co., 347 F.Supp. 36, 38 
(S.D.N.Y., Lasker, J., 1972)°*. 

The foregoing basic rubrics of the controlling insurance 
law apply a fortiori where the Liberty Mutual policy itself 
intrinsically supports Champion’s (and Liberty Mutual’s) 
reasonable construction (see pp. 16-21, hereinabove); and 
it is not Liberty Mutual but Continental which is rewriting 
the Liberty Mutual policy. Further, under New York law, 
Liberty Mutual’s own construction of its own policy is of 
Major importance in resolving the legal issue of poliey 
interpretation. “If doubt there be as to the construction 
given to the documents, such doubt shoui be removed 
when the acts of the parties and the interprctations which 
they place upon he contracts are considered.” (Thompson- 
Starrett Co. v. American Mutual Liability Insurance Co., 
276 N.Y. 266, 272 [1937]). “The practical construction put 
upon a contract by the parties to it, is som times almost 
conclusive as to its meaning.” (Nicoll v. Sands. 131 N.Y. 
19, 24 [1892]). 

It is also noteworthy that New York forcefully applies, 
in construing insurance obligations, the principle of insur- 
ance law that “every underwriter is presumed to be ac- 


*Continental’s counsel conceded, at the trial on liability, that 
unde: the controlling New York law we rave cited Continental 
has the burden of establishing “that the reading of the poliey, in 
the manner in which Mr. Shainswit [Champion’s counsel] has 
read it, is an unreasonable construction” (JA 143). Continental’s 
position on liability collapsed below because it could not car ry that 
burden, and manifestly so. 
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quainted with the practice of the trade he assures”; the 
insurer “is presumed to have been acquainted with the 
risks.” (Globe and Rutgers Fire Insurance Co. v. Winter 
Garden Co., 9 F.2d 227, 229 (2nd Cir. 1925); Sincoff v. 
Liberty Mutual Fire Insurance Co., supra, 11 N.Y.2d 386, 
391 [1962]. Here, Liberty Mutual (and Continental) ha 
full knowledge of the nature of Champion’s business oper- 
ations. Each carrier knew that Champion was engaged in 
the business of selling panels* to manufacturers, in dis- 
parate locations, for installation in the manufacturers’ com- 
pleted products. Each carrier, in consequence, knew that 
the risk of a delamination catastrophe was inherent in the 
very nature of Champion’s particular operation, and hence 
was a hazard insured against in the Comprehensive Gen- 
eral Liability policy and in the Umbrella Excess Liability 
policy. Continental’s strained construction that there were 
1400 separate occurrences is at war with any “common- 
sense app ‘aisal of the overall situation.” (Ore and Chem- 
ical Corp. v. Eagle Star Insurance Co., 489 F.2d 455, 457 
[2nd Cir., 1973]). 

Given the setting in which the Comprehensive General 
Liability poliev and the Umbrella Excess Liability policy 
were written, Continental’s aggressive distortion of the 
meaning, purpose and object of the insurance coverage is 
condemned by Lipton, Inc. v. Liberty Mutual Insurance 
Company, 34 N.Y.2d 356 (1974). In Lipton, as here, the 
insured, Gioia, Inc., had paid premiums on two products 
liability insurance policies (both with the same insurer, 
Liberty Mutual). Gioia had sold enriched macaroni and 
egg noodles, manufaciured by it, to Lipton for inclusion by 
Lipton in its soups which, in turn, were sold nationwide. 
When it was discovered that some of the macaroni and 
noodles were contaminated, Lipton recalled its stocks of 
macaroni and noodles. The issue contested, in Lipton, was 
whether the “withdrawal” policy clauses relate to with- 
drawal of products by the insured only and do not extend 

* The very nature of Champion's operations is to sell panels, 
doors, sidings and hosts of other construction materials 
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to withdrawal by a third party, such as Lipton. In ruling 
for the insured, the Court of Appeals unanimously stated: 
“TS “ie persuasive that the obvious intent of Gioia 

[the insured] and Liberty Mutual when the multi-peril 
and umbrella policies were written was to afford 
Gioia substantial economic protection from exposure 

to claims of third parties against Gioia in consequence 

of defects in Gioia’s products. To say that the cate 
gories of damage claimed here hy Lipton do not fall 


within such cove rage would anpear to exclude wi at, 


as a practical matter, would usually be some of the 

larq t foreseeabli ele ments of such damage. Such an 

interpretation * * * would render the coverage n arly 
lusory. 2S 


“We cannot think that, given the economic and fac- 
tual setting mm which these policies were written, an 
ordinary businessman in applying for insurance and 
reading the language of these policies when submitted, 
would not have thought himself covered against pre- 
cisely damage claims now asserted by Lipton.” 

(34 N.Y.2d, at 361; emphasis added.) 

We add to Lipton, supra, Judge Lasker’s final* emphasis 
in Lee & Palmer, Inc. v. Employers Commercial U. Ins. Co.. 
Inc., 360 F.Supp. 654 (S.D.N.Y. 1973) that the defendant 
insurer’s version of its own policy: 

is unreasonable because its interpretation would 
literally have deprived Lee & Palmer of all coverage 
on the risk central to its business which it obviously 
intended to secure. Where, as here, it is possible rea- 
sonably to construe the policy to avoid such a result, 
New York Law requires us to rule in favor of the 
assured, [Citation.]” (360 F.Supp. at 658). 


We need hardly elaborate that here, the risk central to 


its business, which Champion obviously intended to have 


* Judge Lasker opened his opinion with extensive quotations 
from National Sercen Service Corp. v. United States Fidelity and 
Guaranty Co., 364 F.2d 275 (2nd Cir., 1966), supra, singling out 
the very same excerpts from the National Screen opinion that we 
have quoted. 
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covered in the Comprehensive and Umbrella Excess ir 
surance package, was the hazard of a delamination or sin 
ilar catastrophe, involving a common defect with respe 
to a huge number of completed products utilizing defective 
panels, or other wood or paper products. The hazard is, 
of course, compounded when Champion, as here, acquired 
the defective panels from Continental Vinyl and could not, 
itself, guard against defects in the manufacturing process. 
In its usual and ordinary plywood operations, the foresee- 


able damage to a single ae manufactured product 
almost ne vitab ly would | » hel low $5,000 . but the total prop 
erty damages flowing from a single occurrence could be 


gigantic, as it was in this case. 
In the setting of National Screen, and all the other fore 


roing authorities, there is not one iota of just fication tor 


Continental’s position that the insurance coverage can be 


contorted into equating each incident of damage to a 
vehicle with a separate occurrence, and thereby frustrating 
Champion from receiving even one cent of indemnification 


for its loss of more than $1,600,000. Continental’s position 
in effect seeks to write an exclusion into the Liberty Mu 
tual policy that is non-existent. Continental’s position 


mocks the unifying definition and bypasses the very lan- 
guage and format of the deductible provision (pp. 17-18 
hereinabove). The recent unanimous decision of this Court 

Pan American World Air, Inc. v. Aetna Cas. & Sur. ( 
505 F.2d 989 (2nd Cir. 1974), forcefully attests that Con 
tinental’s instant arcane game of semantics is a self-con 
fession that Continental has failed to satisfy the exacting 

and dispositive standard of New York law ¢ 
bizarre misreading of the policy provisions must be the 
only one possible. 

In Pan American World Air, supra. this Court emnha 
sized that the Sincoff “maxim defines the scope of cover 
age as much as if it were a clause in the all risk policies 
It is part of the understanding of the parties.” (505 F.2d 
at 1003 This Court’s language fits like a glove Conti 
nental’s misconstruction and misapplication of the $5 
deductible: 


“{T]t is not sufficient for the all risk insurers 
them to offer a reasonable interpretation under which 
the loss is excluded; they must demonstrate that an 
them is the only reasonable 
y, Liberty Mutual Fire Insurance 


(1962). Sincoff states the well 


established New York rule for all types of insurance. 


[Citations]*” (505 F.2d at 1000). 


In Pan American World Air, this Court also emphasized 
(at p. 1001) the conclusive significance (paralleled in our 
ease) that opposing counsel “have been able to infer 


radically different version of the provisions in dispute: 


Furthermore, the fact that the all risk insurers had to 
spin a position out of an assortment of policy exclusio1 


established, convincingly (at p. 1003): 


“(KE lach of the exclusions is ambiguous or has only 


} 


uncertain application to the facts. 368 F.Supp. at 
1117; see Sincoff v. Liberty Mutual Fire Insurance Co.. 
11 N.Y.2d 386, 390, 230 N.Y.S.2d 13, 16, 183 N.B.2d 899 
(1962); Silverstein v. Commercial Casualty Insurance 
Co., 237 N.Y. 391, 393, 143 N.E. 231, 232 (1924). The 
all risk insurers’ shotgun approach belies its claim 


that these terms have certain fixed meanings.” 


The foregoing, we submit, applies a fori‘ori here to Con- 
tinental’s juggling act with the definition of an occurrence, 
the unifying definitional directive, and the deductibility 
format (Appellant’s brief, pp. 32-35). For, upon analysis, 

*In Rickerson v. Hartford Fire Ins. Co., 149 N.Y. 307. 313 

1896) [cited in Pan American World Air], the Court of Appeals 
stressed that in all insurance cases, no rule is more “imperative 
or eontrolling” than the mandate: “When the words are. without 
violence, susceptible of two interpretations, that which will sustain 

the insured’s] claim and cover the loss must, in preference, be 
adopted.” 


(ontinental’s pos tlor s red ed to the er] ] le | 
that the unifying definitional directive mer tate 
ment of the definition of an occurrence. ¢ nent ! 
presentation to this Court serves to dramat that the la 
fuaLg on | h 1 oO tructs ts b 0 ST] ntic ) l 
sion “is ambiguous or has only uncertain application to 
the facts” (Pan American World Air at 1005) w 
have detailed in our corrected statement of the case 

The fact that Continental’s versio supplies r ) ) t 
justification for the inclusion of the unifs ng definition 
fortifies Judge Solomon’s findings helow that the 
tested prov sions of the policies are, at the very least, an 
biguous, and a one occurrence interpretation is reasonabl 


(JA 164 5). As indicated in Pan American World Air (at 


i 
p. 1004), the District Court’s findings. in dea] ng with t 
construction of the policy provisior Ss, are, to some deer 


within the purview of the clearly erroneous standard 


erning an appeal. 


On the record as a whole, and jy the verspective of ( 
foregoing controlling authorities the judgment below 


unassailable, and unmistakably So. 


(2) An Apt Concise Summary of the Controlling 
New York Law 


Stauffer Chemical Co. was 


Continental’s present counsel, in Stauffer ¢ hemical C 
v. Insurances Company of North America, 372 F.Supp. 1303 
and 1308 (1973) [diseussed infra]. In thei Brief to Judge 


Gagliardi, our brothers at the Bar presenti da correct ex 
position of New York insurance law: 


“In order for an insurer to prevail in its content‘o1 
that a particular hazard is ex luded, the insurer mu 
hat the words and expressions used 


oe 
establish ¢ i are 


reasonably suscept ble of only* one const} tion. 


namely that favorable to the insurer. Sincoff v. Liberty 
Vutual Fire Insurance Coy pany, 11 N.Y.2d 386, 390 


(1962). [Additional Citations. ] If the insured ean 


* The word “only ’ is und rscored in the Stauffer Che mical Brief 


offer a reasonable interpretati¢ n, 
Datatab, Inc. v. St. Paul Fir, P 
Companz, 347 F.Supp. 36, 38 (S.D N.Y... 1972).” (Plain 


tiffs Memorandum on the issue of liability, p. 29). 


Mutual policy is fully susceptible of the 
Liberty Mutual itself put upon it. C 


ontinenta tortuous 
construction is scarcely the only poss ble mean r wi 
can he ascribed to the policy provisions. In consequenc 


Continental cannot disclaim or erase liability. 


(3) The Precise Precedents Dealing With the 


Unifying 
Definition in the Liberty Mutual Policy 


Ih Aeti 1Ca ualty and Sure iy Co. is Martin Rr i: Con 
fainer and Timber Products Cy rp., 256 F.Supp. 145 (D. 
Oregon, 1966), Judge Kilkenny ruled 

] 


emissions of flyash, over a period of many months, caus 


that the spasmodie 


ny claimants from the deposit of flvash 
properties, constituied an “occurrence” within 


the definition of the insurance eov: rage precisely paralleled 


by our unifying definition (256 F.Supp. at 148. n. 2; 149, 


). In ruling for the insured, Judg Kilkenny stated, 
vis-a-vis the policy definition: 


“A liberal construction of this language in favor of 
the assured, uv fles a finding that the insurance mn” 
pany, u hey draftina the contra t. had in m nd a serie 
of events similar to those esented by this record.” 


v. Insurance 
Company of North America. 372 F.Supp. 1303 and 1305 


1975, Gagliardi, J.), Stauffer was insured under de 
fendant’s blanket li 


lability policy, which defined an “oe 
currence” as a “continuous or repeated 


In the twin cases, Stauffer Chemi. .? Co. 


exposure to con 


litions which unexpects lv and unintentionally caused 
injury to or destruction of property during the poliev 


In resolving the issue of coverage, Judge Gagliay 
sidered it nat ral and easonal to de ribe ( ont 
nuous or repeated exposure to conditions yy ted 
the Stauffer Chemi i] record i. treatment wit The T 
effective product n inufactured bv Stauffer ea ne it 
to tl} crops Of dozens of customers in their die irate 
business locations, as constitutir i single o re} 
Judge Gagliardi said 

“Tt is ipparent that ft} nyuyr o claimant notuto 

eed pieces and potato crops ‘unexy hy nd ur 
intentior il] ‘ resu ted tT? ma “eontil ou or at a 
exposure to conditions.’ thn mstitutiy » § , 
rence’ within ft} poliev] meaning.” 72 F.Supy 
it 1305; emphasis added) 

Plaiy ; it ever mor natn 1] ‘ } . , , ’ f ‘ 
Liber Mutual to similarly const ts own 7 OT 
i omparable set of fact nere ft} Libert 0 
tains a mandate that all provert damage “ar * 
mtinuous or repeated exposure to hstant if , 
yeneral conditions hall he ) Jered , F / 
or ne ¢ uTTenCE ” 


mestions hefore the ¢ int is whether ! rd 0] 
ng 200 claims of proy t damagt | l by Grar 1R I 
n its quarrying and manufacturing onerat r 
sult of the emission of air pollut ints, for neriod of r 
vears, constituted an “oecurrence” as fined in t Ohio 
Casualty poliev, thereh mposing upon O} ( iltw the 
duty to provide the defense against the claimants 

Tha Canet tn fndinw that ¢] ramified ronert: - 
ige may be interpreted as “an oceurrence”. and thine wit 
in th coverage o thy nol spotlighted the f ne 
clause in the Ohio Casualt polices +1 clause , ) nt 


Uni yn Carbi Ve Corp rat ny Tr mele, In l, mrynrtu Cy 
399 F.Supp. 12 (WD Pa., 1975, Weber. J.) 
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pertinency. There was no unifying definition 
in our case, But even without it. the Court ruled that 


Here Was onlv one “accident” wher the ins ired had sold 


defective chemical to a manufacturer which had pro 


duced resins sold to its customers, who in turn had in 


corpo! ted the resj 


&., Noor 


ins in manufacturing diverse products 
ie, paint, floor mats, shos s, ond the like), N 


merous claims for damages had been made by consumers. 
retailers, wholesalers and manufacture? In rejecting the 
c] of the excess carrier that the products liability suit 
should he determined by treating each of the numerous 
damage claims, spread over several years, as a si parate 
accident, Judge Weber ruled: 


A 


(4) 


ur Liberty Mutual p liey that all property 


“We can only rely on the or nary meaning of the 


words, in relation to the business rick 4 he insured 


against, protection from liability from a defective 


PIS kK 0 


product produced in a continuous flow of productioy 
ind intended for widespread use by many manufac 
t rs ending in a multitude of consumer products in 
many hands. To hold that ea ultimate consumer's 
dissatisfaction th the pro luet is a separate ‘acej 
dent?’ would violate all reasonable interpretations of 
the term ‘accident’.” (399 F.Supp. at 20), 


at 


fortiori, where we have a unifying definition. 


{ppellant’s Authorities Are 4ll Irrelevant or 
{ctually Adverse to Its Contentions 


ohnson Corp, v. Indemnity Ins. Co. of N. A., 7 N.Y.2d 
222 (1959)—cited in Appellant’s Brief at pp. 22, 29-30—h: 


nothing to do w th products hazard liahility coverage 
Furth the opinior provides no comfort for ¢ ontinent il 
In conne nm with subwa construction, the issue pre ented 
Ww whether ! 


ere Was one accident or two accidents within 
coverage of a liability poli ‘VY providing for “50.000 

ide 7? Wh, policy said noth nq more than that. 
less to say, the policy totally lacked the definition of 


lamage arising 


contract” ( 


i N.Y.2d 


In Sturges Mfg. Co. v. Utica Mut. Ins. Co., 37 N.Y.2d 69 
1975) (Appellant’s Brief, p. 22), the Court actually ruled 
that the term “occurrence” in a comprehensive pol was 
sufficiently broad so as to encompass all of the claims of 
property damage arising out a common defect in the manu 
facture by the insured of ski straps which had been sold to 
the insured’s customers for incorporation in ski bindings 


In H Cast, Inc. v. U.S. F. and G. ( 08 F.2d 
417 (7th Cir. 1975) (Appellant’s Brief, pp. 23-24), th 
op nm, in the main, revolved around coverage. In our 
ease, coverags sco eded Secondly. in Hlamiltoi Dis ( sf 
the parti were in dispute as to whether there was any 
occurrence at all under the policy. In our case, the erux 
of Continental’s position, at trial and on this ippeal, is 
that the damage to each vehiel iS a separat ccurrencs 

"In Stu Ufa. ¢ this connection, ( f Judge Breitel 
said If lerwrit vhat this ) st lard ’ 

rt most cert vy doec ‘ It a Law ot - . p 
that « isionar lauses, when doubtful of n y : 
trued in favor « f sured (Thomas J. Lipton, In Libert 


N.E.2d 37. 38: supra: Sine 
N.Y.2d 386, 390.391, 230 
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standard clause in a comprehens‘~e general liability policy, 
in 1966. As Judge Solomon correctly observed (JA 136), 
in operative effect the unifying definition perforce over- 
rules Elston-Richards, decided six years earlier. (3) And 
capping everything, Elston-Richards can scarcely displace 
the controlling New York law. 

Maurice Pincoffs Company v. St. Paul Fire and Marine 
Ins. Co., 447 F.2d 204 (Sth Cir. 1971) (Appellant's Brief 
pp. 2-27), unmistakably rejects the proposition for whic} 
it is ‘ied, i.e., that the damage +o each « ehicle which uti 
lized ¢ fective Continental Vinyl panels is a separate oc- 
currence. Moreover: (1) Pincoffs revolved around Texas 
law; (2) The dispute was between a primary earrier and 
excess carrier, with the insured, in all events, being guar. 
anteed the full indemnification; (3) Under the r-tionale 
of Pincoffs, in connection with the property damage flow- 
ing from the delamination catastrophe, where five of 
Champion’s customers aione accounted for an exposure 
in excess of the $1,000,000 limit of liability in the Conti- 
nental policy, Pincoffs would creat each of these five rela- 
tionships as constituting an occurrence (p. 15 hereinabove), 

The Continental policy provides: “All such ¢ rposure to 
substantially the same general conditions existing at or 
emanating from each premises location shall be deemed 
one occurrence.” (JA 468; emphasis added). A more whop- 
ping ambiguity can scarcely be visualized. A ordingly, 


under settled New York law, since “each premises loca- 
tion” can reasonably be construed to refer to each prem- 
ises location of Champion’s customer manufac turers, after 
applying the $5,000 deductible five times, Continental's own 
policy mandates that it fully honor its excess liability 
commitment. 
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POINT II 


The monetary award to Champion was entirely proper. 
Continental’s thesis that the calculation of damages re- 
quires 14 )0 separate trials as to the times of delamina- 
tion is patent] spurious. 

Answering Appellant’s Point ITT: 

1. It is frivolous for Continental to contend, where a 
single occurrence has already been adjudicated at the hear- 
ing on liability, that the subsequent hearing on damages 
required that the single oceurrence be fragmentized. and 
that 1400 separate trials should be conducted with respect 
to each of the 1400 vehicles, vehicle by vehicle, as to the 
point in time that the interior panels of each vehicle com- 
menced to delaminate. In a setting where it has been de- 
termined, and properly so, that the damage to all of th 
vehicles arose from a single occurrence, the times of de- 
lamination of individual vehicles were eye ‘ly irrelevant 
at the damage stage of the case. Indeed. this was conceded 
by Continental’s own counsel (JA 244-246). See also pp. 
5-4 hereinabove. 

2. In seeking to convert the question of damages into a 
microscopie massive exploration of 1400 separate time 
periods, Continental, in effect, is simply resurrecting, in a 
new disguise, it. position that the damage to eaen vehicle 
is a separate occurrence. The unified sinele occurrence does 
not undergo transformation in computing damages, 

3. As the Court below properly emphastyod, and re- 
peatedly, one trial on the issue of liability is enough (JA 
166, 302). At the trial on the issue of liahility, no conten- 
tion had been advanced by Continental that it was not liable 
for any categories of specific claims e1 neompassed in the 
total payments made by Ch: ampion. Appellant’s own Brief 
indicates that its urging that it has no liabj lity for indi- 
vidual vehicles is plainly an issue of liability. In see ‘king at 
the hearing on damages to fragmentize the occurrence, 
Continental concededly was seeking to re- try an issne al 
ready tried with finality. Judge Solomon properly rebuffed 
this maneuver by Continental. 


48 


4. Continental in its own proposed Conclusion of Law 
No. 3 which it submitted to Judge Solomon acknowledged. 
as the inevitable corollary of the Court’s finding of a single 
occurrence: “Tf all damage constituted a sinele occurrence, 
Champion may recover all of its damages, less the $5,000 de- 
ductible and less the $100,000 one occurrence limit of the 
Liberty Mutual policy, but not exceeding the $1 million limit 
(Document 79 in the Index 


* * 95 


of Continental’s liability 
to the Record on Appeal). 
5. Delamination is a process of deterioration. Conti- 

nental, in suggesting that a trial court, and its insured, 
Champion, must be put to the incredible hurden of travel- 
ling the labyrinthine road of resolving, vehicle by vehicle, 
and panel by panel, the mushrooming stages of delamina- 
tion, is making a mockery of the Umbrella Excess policy, 
and the reasonable expectation of Champion in paving 
premiums for such a policy. Can Continental seriously 
contend that there must be innumerable trials, with hordes 
of claimant witnesses, to delve into the minutiae of the 
delamination process as it affected each vehicle? Where a 
houseboat, camper or trailer had been put away in storage 
and, many months later, the owner called for the vehicle 
and detected delamination, are we then to have still further 
litigation with respect to additional myriad questions as to 
when the delamination shall be deemed to have commenced? 
Bearing in mind that the damage sustained by a single 
vehicle was always less than $5,000, and in many instances 
just a few hundred dollars, the cost of travelling the road 
proposed by appellant Continental Casualty Company 
wouid render the policy that it issued impractical, point- 
less and illusory. We quote from Diamond Shamrock Cor 
poration v. Lumbermens’ Mutual Casualty Company, 466 
F.2d 722, 726 (7th Cir. 1972): 

“Were we to adopt the defendant’s view of proof re- 

quired by this policy in this sort of industry, we would 

render the policy utterly useless to a purchaser be- 

cause of the impossibility of sue! proofs.’ ” 

6. The internal provisions of Continental’s Umbrella 

Excess policy reasonably indicate that Champion is en- 
titled to recover all of its damages proximately caused by 
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a single occurrence (see pp. 21-23 hereinabove). There. is 
not an iota of a suggestion in the Umbrella Excess policy 
that an occurrence is to be fragmentized, as Continental 
now suggests. Liberty Mutual paid out its $100,000 limit 
of liability for the occurrence; that payment unmistakably 
was for an occurrence rooted in Liberty Mutual’s policy 
period, as well as Continental’s policy period. All of the 
provisions in the Continental policy unite in pointing up 
that Continental cannot now erase its liability to indemnify 
Champion for all of the sums which it paid, in excess of 
Liberty Mutual’s coverage, on account of the property 
damage caused by or arising out of the single occurrence. 
Certainly, if Continental desired to have its policy cover 
only a part of the damage arising out of a single oceur- 
rence, it was incumbent upon Continental to insert such a 
limitation or exclusion of coverage clearly and explicitly 
in the policy. Pan American World Air, Inc. v. Aetna Cas. 
€& Sur. Co., 505 F.2d 989, 1000 (2nd Cir. 1974), supra. “If 
the defendant iatended to limit its liability as drastically 


ld have done a more work 


as it now claims it did, it shou 
manlike job.” Birnbaum v. Jamestown Mut. Ins. Co.. 298 
N.Y. 305, 313 (1948). In Aetna Cas. & Sur. Co. v. Martin 
Bros. Contain. & Tinber Pr. Corp., 256 F.Supp. 145 (1966). 
supra, Judge Kilkenny stated (at p. 150): 
“Tf the language of the policy is ambiguous as to 
whether coverage is afforded for the entire damage or 
only a part thereof, the ambiguities must be resolved 


” 


against the [insurer] 


7. Continental, in seeking to restrict recovery of the 
damages arising out of a single occurrence, in effect 
frustrates the very object of obtaining the excess policy. 
~ragmatically, under Continental’s theory, Champion, or 
others like Champion in similar circumstances, would be 
disabled from obtaining excess coverage for any period 
after February 1, 1971, the expiration date of Continental’s 
policy. The delamination catastrophe having occurred, 
with the damages proximately flowing therefrom continu- 
ing, no insurer would step in to provide excess coverage 


for the delamination catastrophe for any time after Feb- 
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ruary 1, 1971. Having purchased a package of products 
hazard liability insurance covering the manufacture, sale 
or distribution of goods with respect to which it had relin- 
quished possession duriug the policy period, Champion is 
entitled to the full products liability coverage that it bar- 
gained for. 

8. Indeed, in urging that its policy covered only part 
of the damages flowing from a single occurrence, and that 
Champion should have sought out a new excess carrier t 
cover damages flowing from the occurrence already in 
existence, Continental is devising a limit of coverage 
barred by public policy concepts. It is improper for an 
insurance company to issue a policy “where the loss in- 
sured against is in progress at the time insurance is pur- 
chased.” Presley v. National Flood Insurers Association, 
399 F.Supp. 1242, 1244 (E.D. Missouri, 1975, Harper, J.). 

9. At the damage stage of this case, the only appro 
priate questions were the authentication of the payments 
made by Champion, their reasonableness, and Champion’s 
vood faith. Boutwell v. Employers’ Liability Assurance 
Corp., 175 F.2d 597, 601 (Sth Cir. 1949); Mitchell v. Lind- 
strom, 12 A.D.2d R15 (2nd Dep't, 1961 Ee Cardinal Vv. State ~ 
304 N.Y. 400, 419 (1952). All of these matters were eon 
ceded by Continental. Accordingly, the Court was abun- 


ly authorized in making its monetary award 


CONCLUSION 


lent below was entirely proper, and should in 
all respects be affirmed, with costs. 
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